
 

 

 

 
DISTRIBUTION AGREEMENT 

 
 
THIS AGREEMENT is effective as of #month-date, year# (the “Effective Date”) BY AND BETWEEN: 
 
 
  Party A,   

a company incorporated under the laws of , and having its head office 
in ###, (hereinafter referred to as “PARTY A”) 
 

      
- and - 

 
 

Party B,  
a company incorporated under the laws of #### and having its head office at #### 
(hereinafter referred to as “PARTY B”)   

  

        
WHEREAS: 
 
PARTY A is the manufacturer of the Product (as hereinafter defined); 
 
PARTY A has determined that to enhance the development of the market and increase the sales of its 
Product in the Territory, it would be advantageous to co-ordinate its distribution activities with a 
distributor in the Territory; and 
 
PARTY B wishes to enter into this Agreement with PARTY A whereby PARTY B will undertake the 
distribution and sale of Product in the Territory on the terms and subject to the conditions contained 
herein; 
 
PARTY A and PARTY B have been working in line with the provisions of this agreement for many years. 
To this extent the contract ratifies the actual conduct of doing business. Both parties want to formalize 
said intention in this current agreement; 
 
NOW THEREFORE THIS AGREEMENT WITNESSES that in consideration of the mutual promises and 
covenants herein contained and for other good and valuable consideration (the receipt and sufficiency 
of which are hereby acknowledged) the parties hereby agree as follows: 
 

ARTICLE I – DEFINITIONS 

1.1 Whenever used in this Agreement, the following terms shall have the following meanings 
respectively, unless otherwise specified: 

(a) “Affiliate” of a party means any Person which directly or indirectly controls, is 
controlled by, or is under common control with, such party; as used herein, the term 
"control" or “controls” means possession of the power to direct, or cause the direction 
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of the management and policies of such Person,  whether through the ownership of 
voting securities, by contract, law or otherwise, and the term “controlled” shall have 
the meaning correlative to the foregoing.  

(b) “Agreement” means this distribution agreement, the recitals set forth in the preamble 
herein, and all schedules attached hereto, as well as all amendments, additions, 
restatements or modifications made hereto and thereto and all other documents 
incorporated herein or therein by reference, all of which are hereby made an integral 
part of and will be read as if included within the text of this distribution agreement; 

(c) “Business Day” means each of Monday, Tuesday, Wednesday, Thursday and Friday, 
except when any such day occurs on a statutory holiday observed in the Territory; 

(d) “Confidential Information” means any and all information, documentation or 
knowledge in any form, relating to the business and assets of PARTY A, not generally 
known to the public, disclosed to, or which may be obtained directly or indirectly by 
PARTY B, or which may be derived in any way by it as a consequence of the 
performance of its obligations hereunder, including, without limitation, information 
relating to PARTY A’s present and contemplated products and services; product 
designs; inventions, improvements; standards, specifications, systems, methods and 
operating procedures; techniques and modes of manufacturing, compounding or 
preparing products, formulations and recipes; merchandising, marketing plans and 
strategies; tests and reports; profits, costs, pricing, product sourcing and sales policies 
and strategies; buying habits and preferences of present customers of PARTY A as well 
as prospective and potential customers, their names and addresses; trade secrets, 
know-how, data, research and development; patent, trade-mark, copyright, industrial 
design and all other intellectual property and proprietary rights and shall also include 
terms of this Agreement; 

(e) “Effective Date” means #month-date, year#; 

(f) "Latent Defect" means a defect in any Product which was caused by PARTY A in the 
manufacturing process or in the design or packaging of the Product, which renders it 
not useable in the ordinary course of the business of PARTY B or not fit for its intended  
purpose and that is not identifiable by a basic examination of such Product; 

(g) “Person” means any person, individual, firm, association, syndicate, partnership, joint 
venture, trustee, trust, corporation, division of a corporation, unincorporated 
organization or other entity or a government agency or political subdivision thereof; 

(h) “Product” means the finished goods products manufactured and sold by PARTY A as set 
forth more specifically in Schedule “A” attached hereto as the same may be 
supplemented by PARTY A, in its sole discretion, from time to time; 

(i) “Term” means the term of this Agreement as set forth in Article III comprising the Initial 
Term and any Renewal Term; 

(j) “Territory” means ####; and 
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(k) “Trade-marks” means all the trade-marks and trade names, whether or not registered, 
which are owned and used by or under license from PARTY A and which appear on the 
Product. 

1.2 The following schedules are incorporated into this Agreement by reference and form an integral 
part hereof: 

(a) Schedule “A”  List of Product and Product Prices 

ARTICLE II – DISTRIBUTION GRANT 

2.1 PARTY A hereby grants to PARTY B and PARTY B hereby accepts from PARTY A the non-
exclusive right to distribute the Product in the Territory, upon and subject to all terms and 
conditions set forth in this Agreement. PARTY B covenants and agrees to purchase the 
Product for its own account exclusively from PARTY A and to market, distribute and sell such 
Product only in the Territory.  PARTY B acknowledges and agrees that the rights granted 
pursuant to this Agreement are limited to the Territory and confer no rights upon PARTY B 
with respect to the distribution of any Product outside the Territory, and nothing in this 
Agreement shall restrict PARTY A from selling Product to any other Person inside or outside 
the Territory.  Without limiting the generality of the foregoing, PARTY B shall not, directly or 
indirectly, including through any agents, distribute or sell any Product outside the Territory 
and shall not solicit orders for Product, advertise the Product or keep any stock of the Product 
outside the Territory.  PARTY B further covenants and agrees not to distribute, market or sell 
such Product to any Person within the Territory if PARTY B knows or has any reason to believe 
that such Product will be resold by such Person, directly or indirectly, outside the Territory.  If 
PARTY B becomes aware that any Person to whom PARTY B supplies any Product is marketing 
or selling, or is planning to market or sell, the Product outside the Territory, PARTY B shall 
immediately notify PARTY A and shall cease forthwith to supply such Person with Product.   

2.2 PARTY B shall inform PARTY A in writing of, and PARTY A shall have the right to approve or 
disapprove, any sub-distributor(s) proposed to be appointed by PARTY B in respect to the sale 
and distribution of Product in the Territory, provided, however, that the appointment of any 
such sub-distributor(s) by PARTY B, following approval by PARTY A, shall not relieve PARTY B 
of any of its obligations hereunder. 

2.3 PARTY B covenants and agrees that all enquiries with respect to and any orders for Product 
received, directly or indirectly, by PARTY B from outside the Territory shall be referred to 
PARTY A. 

2.4 PARTY B agrees to provide to PARTY A from time to time and promptly upon request by PARTY 
A, a list of all other manufacturers and products represented by PARTY B. 

2.5 PARTY B agrees to provide to PARTY A from time to time, and promptly upon request by PARTY 
A, a list of the different distribution channels in which Product is being distributed or intended 
to be distributed by PARTY B, the names of all sub-distributors engaged by PARTY B, and the 
margins up to the end price to the consumers. 
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ARTICLE III – TERM 

3.1 The initial term of this Agreement shall come into effect on the Effective Date and, unless 
terminated earlier in accordance with the terms of this Agreement, shall continue in full force 
and effect for a period of # (##) years (the “Initial Term”). 

3.2 Provided PARTY B shall have complied with all the terms and conditions hereof, this Agreement 
shall be automatically renewed at the end of the Initial Term or any Renewal Term, as the case 
may be, on the same terms and conditions as set forth herein for successive periods of # (##) 
year(s) (in each case a “Renewal Term”), unless either party shall have provided written notice 
to the other party that it does not intend to renew this Agreement at least ## (#) days prior to 
the expiration of the Initial Term, or any Renewal Term, as the case may be. 

ARTICLE IV – PURCHASE ORDERS AND SUPPLY OF THE PRODUCT 

4.1 During the Term, PARTY B shall purchase all of its requirements of Product exclusively from 
PARTY A, and PARTY A shall sell such Product to PARTY B upon and subject to the terms of 
this Agreement. 

4.2 At the outset of the Agreement, PARTY A shall supply PARTY B with pre-packaged and labelled 
Product at prices applicable thereto for the Territory as set forth in the price list, the current 
form of which is attached as Schedule “A” hereto. 

4.3 PARTY B shall place an order with PARTY A. Only such orders placed by PARTY B and accepted 
by PARTY A shall be binding on the parties hereto. Where there is a conflict between the 
terms and conditions, the provisions of this Agreement shall prevail despite any statement to 
the contrary in the purchase order form or otherwise.  For the purposes of clarity, 
notwithstanding anything herein to the contrary, the terms and conditions of this Agreement 
will govern all Product sold by PARTY A to PARTY B.   

4.4 The risk of loss and damage to Product shall pass to PARTY B immediately upon Product being 
picked up by or on behalf of PARTY B, its agent or transport carrier, after shipment to ###, and 
thereafter PARTY A shall not be responsible for any loss or damage to the Product.  PARTY B 
will be the importer of record into the Territory for all Product purchased by it and will be 
responsible for the accuracy of the information presented and the payment of all duties and 
taxes, and will be liable for any fines or penalties resulting from any missing or inaccurate 
information. 

4.5 PARTY B shall anticipate its future requirements for Product and shall purchase and keep 
sufficient stock of Product on hand and shall maintain adequately trained and experienced 
sales staff as well as appropriate premises and warehouse facilities and equipment (including 
vehicles) for stocking and sales of the Product in order to meet the Territory market demand 
therefore. 
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ARTICLE V – PRODUCT PRICING AND PAYMENT 

5.1 Subject to and in accordance with the terms and conditions hereof, PARTY A agrees to sell to 
PARTY B, and PARTY B agrees to buy from PARTY A, the Product at the prices set forth in 
Schedule “A” hereto.  Prices of the Product are in #currency#.  All charges that may be 
incurred in connection with the delivery of the Product to PARTY B, including, without 
limitation, in respect to freight, export duties, import duties, all applicable taxes, appropriate 
insurance and storage costs or any other payments required to process the products from 
PARTY A’s warehouse in ### are the sole and exclusive responsibility of PARTY B. 

5.2 Parties will in any event adjust the prices in such a way that PARTY B will be remunerated with 
an arm’s length mark-up based on the sales volume applying the interquartile range or other 
percentage as may be determined under OECD transfer pricing principles from time to time. 

5.3 Payment shall be made by PARTY B within ## (#) days from the invoice date. After ## days from 
the invoice date PARTY B will pay interest on overdue accounts at a rate of ## percent (#%).  
Furthermore, all bank charges and/or discounts charged by the bank in association with the 
payment will be the responsibility of the PARTY B. 

5.4 PARTY A shall have the right, in its sole discretion, to increase its prices listed in Schedule “A” 
hereto unilaterally, any such revised price shall be effective immediately without further 
notice and shall be deemed to form part of the price list set forth in Schedule “A” attached 
hereto as if the same had initially been set forth therein. 

ARTICLE VI – QUALITY AND CHANGES IN PRODUCT 

6.1 PARTY A guarantees that the quality of Product supplied under this Agreement shall meet, at 
the time of delivery to PARTY B the same quality and standards as Product sold to PARTY A’s 
customers in ###.  Thereafter, PARTY B shall be responsible for any diminishment in the 
quality of the Product in its possession, whether caused by improper transport or storage of 
such Product or for any other reason whatsoever. 

6.2 PARTY B shall, promptly following receipt of the Product, examine such Product and satisfy 
itself that it meets its requirements. If PARTY A agrees with PARTY B that any rejected Product 
is defective, PARTY A will replace such defective Product with replacement Product free of 
defect and this replacement Product shall constitute the sole and exclusive liability of PARTY A 
in respect to defective Product. 

6.3 PARTY A may make modifications to Product at any time or discontinue the sale of, or limit its 
production of, any Product without thereby incurring any liability whatsoever to PARTY B with 
respect to any order placed by PARTY B.   

ARTICLE VII – PACKAGING AND WAREHOUSING RESPONSIBILITIES 

7.1 PARTY B shall provide PARTY A with all necessary information pertaining to packaging with 
respect to the local requirements in each jurisdiction within the Territory. 
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7.2 PARTY B will use its best efforts to ensure that warehousing and transportation to and within 
the Territory are effected in such a manner so as not to have a negative effect on the quality 
of the Product.   

7.3 Without limiting the generality of the foregoing, PARTY B undertakes to perform, at its sole 
expense, the following services and activities in connection with and for the benefit of 
maintaining Product: 

(a) suitable warehousing with appropriate climate control as per PARTY A requirements as 
they may be revised by PARTY A, in its sole discretion, from time to time; and 

(b) stacking the Product so as not to exceed PARTY A’s prescribed standards with respect 
thereto. 

ARTICLE VIII – PRODUCT REGISTRATION 

8.1 It is acknowledged by both parties hereto that the import and distribution of Product in the 
Territory may be dependent upon prior registration of such Product with the appropriate local 
government authority in the Territory.  PARTY B shall investigate and so advise PARTY A in this 
regard and, should Product registration or other market authorization be required to import 
and sell Product in the Territory, PARTY B acknowledges and agrees that it shall be responsible 
for securing the registration of the Product or other market authorization, as the case may be, 
for, and on behalf of, and in the name of, PARTY A.   

8.2 In furtherance of the foregoing, PARTY B agrees to use its best efforts to arrange for and 
complete the registration of the Product in PARTY A’s name in a timely manner, PARTY B shall 
keep PARTY A informed of the progress of any required application for registration, and any 
proposed submissions relating to such Product registration must be forwarded to PARTY A for 
its approval prior to being submitted to the appropriate government authority.  Thereafter, 
upon registration of the Product, PARTY B will inform PARTY A and provide copies and official 
government receipts in respect thereto. Upon receiving the official registration documents 
and the receipts evidencing payment in full for such registration by PARTY B, in PARTY A’s 
name, PARTY A will reimburse PARTY B for the cost of such Product registration.  PARTY B 
agrees that it will be responsible for the cost of any Product registration that is submitted 
without the prior approval of PARTY A. 

8.3 PARTY A shall retain title to all Product registrations and Trade-marks. 

8.4 To the extent that Product registration has been effected in the name of PARTY B, PARTY B will 
co-operate fully in the transfer of such registrations to PARTY A or any Person designated by 
PARTY A. 

ARTICLE IX – SALES AND MARKETING OF THE PRODUCT 

9.1 PARTY B will resell all Product purchased hereunder in compliance with all applicable laws in 
the Territory and only in the packaging supplied or approved by PARTY A.  PARTY B is 
responsible for marketing and promotional activities in the Territory and for compliance with 
all applicable laws and regulations, including, without limitation, laws and regulations 
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regarding health and safety, nutritional medicinal products, marketing practices, etc.  PARTY B 
represents and warrants that it has obtained all permits, licences, registrations and other 
approvals required by every national, local or municipal government or agency, in respect of 
the performance of PARTY B’s obligations under this Agreement.   

9.2 PARTY B shall use its best efforts to market, promote and sell the Product in the Territory.  All 
advertising by PARTY B in any medium shall be conducted in a dignified manner that will 
reflect favourably upon the goodwill and reputation of PARTY A.  PARTY B shall forward to 
PARTY A copies or samples of all advertisements and promotions for its approval and PARTY B 
agrees to withdraw any advertisements or promotions which are considered unsuitable by 
PARTY A.  PARTY B further acknowledges that all advertising and promotional materials 
relating to the Product or bearing the Trade-marks shall remain the property of PARTY A who 
shall retain the sole and exclusive ownership of all copyright therein.  

9.3 Notwithstanding Section 9.2, PARTY A may provide, in its sole and absolute discretion, a 
marketing allowance to offset costs associated with PARTY B’s performance of its obligations 
set forth in Section 9.2, the details of which marketing allowance, if any such allowance is 
provided, shall be communicated to PARTY B by PARTY A separately, it being understood that 
PARTY A shall have the right in its sole discretion to amend or discontinue any such marketing 
allowance, upon # (##) days’ written notice to PARTY B. 

9.4 The determination of sales and marketing strategies and PARTY B’s selling prices for the 
Product within the Territory shall be the responsibility of PARTY A. PARTY A provides PARTY B 
with a suggested resale price list as well as advice in regard to business processes, sales 
policies, procedures and systems, marketing programmes and promotions.  PARTY B shall 
ensure that the retail prices of the Product are as competitive as possible so as to maximize 
and increase the sales of Product in the Territory.  PARTY B shall report regularly to PARTY A 
in regard to any market trends or conditions or regulations affecting or which may affect the 
sale of Product in the Territory that come to its attention, or of any new products which might 
be competitive with the Product, providing details thereof including prices and copies of any 
known promotional materials, and any potential infringements, and will submit to PARTY A 
annually, during the Term, its business plan for the upcoming year, including an analysis of 
markets, competition and competitors’ activities, planned promotional activities and PARTY 
B’s estimate of sales by month for the upcoming year.  PARTY B will also, upon request by 
PARTY A, furnish such further information concerning PARTY B’s business and operations as 
PARTY A in its sole discretion deems necessary from time to time. 

9.5 In performing its duties hereunder, PARTY B agrees not to make any representation or give any 
warranty with respect to any of the Product other than those contained in any current 
brochures, leaflets or other printed matter relating to such Product, which may be issued from 
time to time by PARTY A.  

9.6 The restrictive covenants imposed on PARTY B hereunder shall extend and apply to any 
affiliates of the PARTY B and their respective shareholders, directors, officers, employees and 
representatives as if they were also parties to this Agreement and PARTY B shall cause such 
Persons to comply with such restrictive covenants and will be responsible to PARTY A for the 
actions of all such Persons in contravention thereof. 
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ARTICLE X – ADDITIONAL OBLIGATIONS OF PARTY B 

10.1 During the currency of this Agreement, in addition to any other obligations set forth herein, 
PARTY B shall: 

(a) use its best efforts in the performance of its obligations under this Agreement, including 
without limitation, in respect to the active solicitation of orders in the Territory for the 
purchase of Product; 

(b) commit and adhere to the highest standards of operation, including those standards 
that may be prescribed by PARTY A from time to time; 

(c) provide to PARTY A ongoing market evaluations for Product and use its best efforts to 
develop and enhance the PARTY A name and brand image in order to increase market 
awareness and sales of such Product within the Territory; 

(d) supply PARTY A with records of all contacts made with present and prospective 
customers in the Territory, including the nature of such contacts; 

(e) comply with and cause any sub-distributors or other Persons appointed by it to comply 
with all applicable laws, rules, regulations and/or guidelines in the Territory relating to 
the use, storage, handling, transportation, marketing, advertisement, distribution, sale, 
transfer and/or disposal of the Product, as well as with the terms and conditions of this 
Agreement; and  

(f) keep complete and accurate records with respect to any and all Product purchased 
from PARTY A and sold by PARTY B in the Territory, and PARTY B shall provide to 
PARTY A, on a monthly basis, a written sales and inventory report setting forth a 
summary of all sales by PARTY B to customers in the previous month (and year to date), 
as well as a summary of inventory on hand, in order to be received by PARTY A no later 
than ## (#) days after the end of the month to which such figures pertain.  
 

ARTICLE XI – REPRESENTATIONS AND WARRANTIES OF PARTY B 

11.1 PARTY B represents and warrants to PARTY A, acknowledging that PARTY A is relying upon such 
representations and warranties in connection with its entering into this Agreement, as follows: 

(a) PARTY B is a valid subsisting corporation incorporated pursuant to the laws of ###; 

(b) PARTY B has all requisite power and authority to execute and deliver this Agreement 
and has all necessary power and authority to perform the obligations of PARTY B as set 
out herein; 

(c) the entering into of this Agreement will not result in the violation of any of the terms 
and provisions of any agreement, written or oral, to which PARTY B may be a party; 

(d) the execution and delivery of this Agreement has been duly authorized by all necessary 
action on the part of PARTY B and this Agreement, when duly executed and delivered 
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by PARTY B, will constitute a legal and binding obligation of PARTY B enforceable in 
accordance with its terms; 

(e) the performance by PARTY B of all its obligations hereunder, including the sale of the 
Product, will be conducted in compliance with all applicable laws in the Territory; and 

(f) PARTY B possesses a readily available and extensive sales network in the Territory. 

ARTICLE XII – TRADE-MARKS 

12.1 The Product will be marketed and sold by PARTY B solely under the Trade-marks.  PARTY B will 
not alter, obscure, remove, cancel or otherwise interfere with any markings (including without 
limitation any Trade-marks, logos, trade names or trading style of PARTY A) and other 
indications of origin, which may be placed on Product. PARTY B acknowledges that PARTY A is 
the exclusive owner of the Trade-marks and PARTY B has no right, title or interest whatsoever 
in the Trade-marks and any goodwill association therewith and that all goodwill associated 
with the Trade-marks is owned by and shall ensure exclusively to and for the benefit of PARTY 
A.  Furthermore, PARTY B agrees not to represent in any manner that it has acquired any 
ownership rights in the Trade-marks.  Any goodwill enjoyed by PARTY B from use of the Trade-
marks shall vest in and become the absolute property of PARTY A and PARTY B undertakes 
and agrees, at the request and expense of PARTY A, whether before or after termination of 
this Agreement, to execute all such instruments and to do all such acts and things as may be 
necessary and desirable to vest absolutely in PARTY A all such Trade-marks and the goodwill 
therein.  PARTY B shall, during the Term of this Agreement and subject to due compliance 
with the provisions of this Article XII, have the right to use and display PARTY A’s Trade-Marks 
and copyrighted material in the Territory solely in connection with the marketing, sale, 
distribution and support of the Product in such Territory in accordance with the terms of this 
Agreement and, except as may be otherwise permitted in writing by PARTY A, for no other 
purpose whatsoever.  It is the responsibility of PARTY B to ensure that the packaging materials 
for Product are in conformity with all applicable legislation in the Territory. 

12.2 In connection with the foregoing, PARTY B covenants and agrees as follows: 

(a) to market, distribute and support the Product only under the Trade-marks, and not 
under any other trade-mark or logo of any other Person; 

(b) to obtain from PARTY A written approval for all promotional material, alternative 
product packaging including, without limitation, and to comply with all instructions 
issued by PARTY A relating to the form and manner in which PARTY A’s Trade-marks 
shall be used and to discontinue forthwith, upon notice from PARTY A, any practice 
relating to the use of PARTY A’s Trade-marks which in PARTY A’s opinion would or 
might adversely affect the rights or interests of PARTY A in such Trade-marks;  

(c) to conduct business in a manner that reflects favourably at all times on the Product and 
reputation of PARTY A in order to develop, promote and maintain same with customers 
and to protect and preserve the goodwill and image of PARTY A and the Product; 
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(d) not to use or permit any entity controlled by it or affiliated with it to use the Trade-
marks or any other trade-marks or trade names or trade dress of PARTY A or any trade-
marks, trade dress, words, names, symbols, or designs which could reasonably be 
expected to be considered confusingly similar thereto, as part of its corporate or trading 
name or style, or on any of its products; 

(e) not to infringe PARTY A’s rights in and to any of the Trade-marks and not to dispute, 
contest, attack or impair the validity or ownership of the Trade-marks or do any act 
which tends to impair the validity of the Trade-marks or the title of PARTY A to any 
Trade-marks, trade names, copyrights and registrations used in connection with the 
Product, nor to effect any applications or registrations thereof without the express 
written consent of PARTY A, and not to take any action to the detriment of PARTY A’s 
interest therein or which would or could dilute the value of the goodwill attaching to 
the Trade-marks; 

(f) not to effect or permit the removal, renewal or alteration of any Trade-marks, trade 
names, notices, name plates, or D.I.N.’s or NPN’s or serial numbers affixed to any of the 
Product or its packaging; 

(g) to impose similar conditions on any Representatives or affiliated companies of PARTY B 
to those set out in this Article XII and to take such action as PARTY A may require at any 
time in respect to the use by any other Person of PARTY A’s Trade-marks. 

12.3 PARTY B shall provide prompt notice to PARTY A of any claims, allegations, actions and 
demands that the marketing and/or distribution of the Product infringes or may infringe the 
intellectual property rights of any other Person and once such notice has been duly given, 
PARTY A shall have full carriage of any resulting action and PARTY B shall extend its full co-
operation to PARTY A in the defence by PARTY A of any such claim, action or demand. 

12.4 PARTY B shall immediately report to PARTY A any actual or potential infringements of the 
Trade-marks or any matter which may give rise to any infringement of the Trade-marks, or any 
imitation of Product of which PARTY B is or may become aware, and PARTY B shall co-operate 
with PARTY A in protecting such Trade-marks and Product from any such infringement.  
PARTY B shall not initiate any protective action with respect to the Trade-marks or Product 
without prior written authorization of PARTY A.   

12.5 Upon termination of this Agreement for any reason whatsoever, PARTY B shall discontinue 
forthwith all use of PARTY A’s Trade-marks and trade names, and PARTY B shall return to 
PARTY A all price lists, catalogues, sales literature, advertising literature and all other 
materials relating to the Product or Confidential Information in PARTY B’s possession or over 
which it has control. 

12.6 PARTY B agrees that the provisions of this Article XII are reasonable having regard to the 
necessity of PARTY A to protect its ownership rights in the Trade-marks and that any breach of 
the terms contained in this Article XII shall be deemed a material breach of this Agreement 
and in addition to any other remedies which may be available to it, PARTY A shall be entitled 
to enforce its rights hereunder by specific performance or other injunctive or equitable relief 
so as to protect all its rights in and to its Trade-marks. 
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ARTICLE XIII – CONFIDENTIAL INFORMATION AND NON-COMPETITION 

13.1 When and if required, PARTY A will furnish PARTY B the necessary information so that PARTY B 
can fulfill its obligations hereunder regarding the registration of the Product to be distributed 
in the Territory. This information shall constitute part of the Confidential Information defined 
in Section 1.1(d). 

13.2 From time to time, PARTY A may periodically provide PARTY B with new or up-graded data that 
has become available, documentation, tests, reports or other pertinent information relating to 
the Product or otherwise, which information will also form part of the Confidential 
Information and which will assist in keeping PARTY B knowledgeable in regard to the Product 
and maintaining a competitive edge in the marketing and sales of the Product. 

13.3 PARTY B acknowledges that in its relationship with PARTY A and/or by virtue of the 
performance of this Agreement, it and/or its employees, shareholders, officers, directors, 
principals, agents and contractors (collectively, “Representatives”) will be and shall hereafter 
continue to be entrusted with Confidential Information, the disclosure of any of which to 
competitors of PARTY A or to the general public would be highly detrimental to the best 
interests of PARTY A.  PARTY B further acknowledges that the right to maintain confidential 
such Confidential Information constitutes a proprietary right of PARTY A, which PARTY A is 
entitled to protect.  Accordingly, and notwithstanding anything to the contrary herein 
expressed, PARTY B covenants and agrees with PARTY A: 

(a) that it shall not use or copy, or permit the use or copy of any of the Confidential 
Information, directly or indirectly, for any purpose other than the discharge of its duties 
and obligations arising from its appointment as a PARTY B hereunder and only in the 
best interests of PARTY A; 

(b) that it will maintain the absolute confidentiality of the Confidential Information and 
that it will not (without the prior written consent of PARTY A) either individually, or in 
partnership or jointly, or in conjunction with any other Person, as principal, agent, 
shareholder, or in any manner whatsoever, disclose, reveal, release, utilize, sell, assign, 
supply, or transfer to any person at any time, any of the Confidential Information, 
except to the extent necessary to discharge its duties and obligations relating to its 
appointment hereunder and only in the best interests of PARTY A; 

(c) that it will take all necessary action and will do all that is reasonably within its power to 
prevent the disclosure, release or supply of any of the Confidential Information to any 
Person, including by any of its Representatives, except to the extent necessary to 
discharge its duties and obligations hereunder and only in the best interests of PARTY 
A; 

(d) in furtherance of the above, PARTY B will advise its Representatives, and any other 
Persons who are given access to the Confidential Information, of the confidential and 
proprietary nature of the Confidential Information and of the restrictions imposed by 
this Agreement and, if appropriate, shall require each of them to signify in writing their 
agreement to abide by the terms of this Agreement and maintain the confidentiality of 
the Confidential Information.  Notwithstanding any such agreement, by any of such 
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Representatives, PARTY B acknowledges that it shall be fully responsible and liable to 
PARTY A for any and all damages and costs (including legal fees) suffered or incurred by 
it as a consequence of any breach by any of PARTY B’s Representatives, and/or any 
other Persons given access to the Confidential Information, of the restrictive covenants 
contained herein. 

13.4 PARTY B shall not, directly or indirectly, develop, manufacture or distribute any products similar 
to or competitive with the Product in the Territory or elsewhere.  PARTY B hereby further 
covenants and agrees that during the Term of this Agreement, and for a period of # (#) year 
following the termination of this Agreement PARTY B shall not, for whatever reason, either 
individually or in partnership or jointly or in conjunction with any Person as principal, agent, 
employee, shareholder, owner, investor, partner or in any other manner whatsoever, directly 
or indirectly, carry on or be engaged in or be concerned with or interested in, or advise, lend 
money to, guarantee the debts or obligations of or permit its name or any part thereof to be 
used or employed by any Person engaged in or concerned with or interested in, the business 
of manufacturing, developing, producing, marketing, distributing, supplying or selling, for 
wholesale or retail, nor shall it hold in stock or solicit or be directly engaged or interested in 
soliciting orders for, any products similar to or competitive with the Product within the 
Territory. 

13.5 PARTY B acknowledges that the restrictions contained in Sections 13.3 and 13.4 are reasonable 
and valid and necessary for the protection of the business and operations of PARTY A and that 
any breach of the provisions will cause PARTY A substantial and irreparable harm which may 
not be adequately compensated for by monetary award of damages to PARTY A.  Accordingly, 
it is expressly agreed by PARTY B that in the event of any such breach, in addition to any other 
remedies which may be available to it, PARTY A shall be entitled to and may seek an order for 
specific performance and other injunctive and equitable relief as may be considered necessary 
or appropriate to restrain or enjoin PARTY B from any further breach of the terms hereof and 
PARTY B hereby waives all defences to the strict enforcement by PARTY A of the restrictions 
herein. 

13.6 Upon termination of this Agreement for any reason, PARTY B shall immediately return to 
PARTY A any Confidential Information and shall thereafter refrain from using or disclosing any 
such Confidential Information to any Person for any purpose whatsoever.  

ARTICLE XIV – TERMINATION 

14.1 Notwithstanding any other provision herein, the parties hereto agree that this Agreement shall 
automatically terminate without requirement of notice to the defaulting party or an 
opportunity to cure, upon the occurrence of the following events: 

(a) if a decree or order of a court having competent jurisdiction is entered adjudging a 
party bankrupt or approving as properly filed a petition seeking or winding up of such 
party, including, without limitation, the appointment of a receiver in respect thereto, or 
ordering for the winding up or liquidation of its affairs, and any such decree or order 
continues unstayed and in effect for a period of ## (#) days; 
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(b) if a party admits in writing its inability to pay its debts as they become due, makes any 
assignment in bankruptcy or makes any other assignment for the benefit of creditors; 

(c) if a governmental regulatory order or final judgment or decree in any jurisdiction which 
materially and adversely affects the ability of a party to fulfill its obligations to the other 
party under this Agreement shall have been made, issued obtained or entered against 
such party and such order, judgment or decree shall not have been vacated, discharged 
or stayed pending appeal within the applicable time period; or 

(d) PARTY B assigns or attempts to assign this Agreement or any of the rights or obligations 
hereunder without the prior written consent of PARTY A being given. 

14.2 PARTY A may, without prejudice to any other rights, immediately terminate this Agreement by 
notice to PARTY B if: 

(a) any change occurs in the constitution, management or control or the financial or other 
circumstances of PARTY B which, in the sole opinion of PARTY A, is materially 
detrimental to the interests of PARTY A including, without limitation, as a result of any 
interest in PARTY B being acquired by any Person engaged in a business that is 
competitive with the business of PARTY A; or 

(b) the Product has not been duly registered for sale in the Territory within the time period 
prescribed pursuant to the terms of this Agreement, including Section 8.2 hereof.  

14.3 In the event PARTY A shall deem it necessary to recall the Product from the Territory, whether 
as a consequence of issues discovered by PARTY A, or if required by the local authorities in the 
Territory, PARTY A shall be entitled to terminate this Agreement upon ## (#) months’ notice.  
In such case, neither of the parties shall be obliged to pay any compensation, loss of income, 
or goodwill to the other party, except that PARTY A shall indemnify PARTY B in respect to any 
liabilities incurred by PARTY B in respect to any claims made by any Person against PARTY B as 
a direct consequence of and relating specifically to such recall of Product, provided that such 
Product recall was not caused by or necessitated by any actions or omissions on the part of 
PARTY B. 

14.4 Furthermore this Agreement may also be terminated by either party at any time in the event 
that the other Party Bommits a material breach of any provision of this Agreement and such 
other party fails to remedy such breach within ## (#) days after receipt of written notice 
specifying the breach from the non-defaulting party. 

14.5 Early termination pursuant the above paragraphs shall not relieve either party of any obligation 
arising hereunder prior to such termination including, without limitation, PARTY B’s obligation 
to (i) purchase Product covered by purchase orders submitted by PARTY B to PARTY A; and (ii) 
pay PARTY A for the Product shipped or to be shipped pursuant to purchase orders accepted 
prior to early termination, or PARTY A’s obligation to ship Product on accepted orders, or 
relieve either party of its liability for breach of its obligations pursuant to the terms and 
conditions of this Agreement incurred prior to such early termination; nor shall it deprive 
either party of its right to pursue any other remedy available to it 
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14.6 Notwithstanding the termination or expiration of this Agreement all rights and obligations of 
the parties, which by their nature survive the termination or expiration of this Agreement shall 
survive the termination or expiration of this Agreement. 

14.7 Upon termination of this Agreement for any reason whatsoever: 

(a) all rights granted by PARTY A to PARTY B will be immediately relinquished by PARTY B 
who shall immediately pay all amounts due and owing by it to PARTY A forthwith, and 
in any event within ## (#) days of the date of termination of this Agreement; 

(b) PARTY B shall promptly return to PARTY A all Confidential Information, advertising and 
promotional material and any other materials and documents given to PARTY B and 
relating to this Agreement or otherwise to the business of PARTY A; 

(c) PARTY B shall cease use of PARTY A’s Trade-marks and shall thereafter refrain from 
holding itself out as an authorized distributor of PARTY A, and PARTY B will forthwith 
remove and thereafter discontinue all advertisements, signs and notifications stating or 
implying that it is a distributor of Product or in any way connected with PARTY A; 

(d) PARTY A shall have the option, but not the obligation, to repurchase from PARTY B any 
of the Product in PARTY B’s inventory by refunding to PARTY B its net cost for such 
Product, provided, however, that PARTY A may set off and deduct from the repurchase 
price any amount then due and owing by PARTY B to PARTY A as well as any freight 
charges and duties relating to the delivery of such Product to PARTY A; 

(e) PARTY A shall not be liable to PARTY B by reason of the proper termination of this 
Agreement for any damages, whether direct, consequential or incidental, on account of 
the loss of prospective profits on anticipated sales or on account of expenditures, 
investments, leases or commitments in connection with the business, arising from such 
termination of this Agreement; and 

(f) during the period of ## (#) days immediately prior to the date of termination or 
expiration, PARTY A may appoint one or more distributors in the Territory and may 
supply Product directly to any customers in the Territory and PARTY B will have no 
claim for compensation or damages on account of any such appointment or supply. 

14.8 If PARTY A continues to supply Product to PARTY B after termination of this Agreement, such 
supply will not be construed as a waiver of any such termination, or as a renewal of this 
Agreement. 

ARTICLE XV – EXISTING STOCK 

15.1 In case of termination of this Agreement, PARTY A will grant PARTY B a reasonable period of 
time to sell its existing stock of Product, which shall in any event not be longer than ## days (#) 
from the date of termination of this Agreement.  
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ARTICLE XVI – LIMITATION OF LIABILITY AND INDEMNITIES 

16.1 Except as expressly provided in this Agreement, there are no representations or warranties, 
express or implied, statutory or otherwise, relating to the Product, including, without 
limitation, any implied warranty of merchantability or fitness for any particular purpose.  The 
parties hereby expressly exclude ####.  PARTY B assumes all risk and liability for any loss, 
damage or injury resulting from the sale and use of the Product, either alone or in 
combination with other products. 

16.2 PARTY B hereby agrees to defend, indemnify and hold harmless PARTY A against any liability, 
losses, damages or costs (including any legal costs) incurred or suffered by PARTY A as a result 
of any breach, negligent act or omission or wilful default on the part of PARTY B, or its 
Representatives arising either directly or indirectly from the performance (or non-
performance) by PARTY B or any of its Representatives of any obligations under this 
Agreement.  

16.3 PARTY A shall not be liable to the PARTY B for any special, indirect, consequential, punitive or 
exemplary damages, including for greater certainty any damages on account of the loss of 
prospective profits on anticipated sales or on account of expenditures, investments, leases or 
commitments in connection with the business. 

16.4 Notwithstanding anything to the contrary herein, if PARTY A notifies PARTY B that any of the 
Product needs to be recalled or otherwise withdrawn from the market, and PARTY B refuses 
or otherwise fails to do so in a timely fashion, PARTY B agrees to indemnify PARTY A, its 
affiliates, and their respective officers, directors, employees, agents and shareholders, from 
and against any and all liability, loses, damages or costs, including legal costs, incurred or 
suffered by PARTY A as a result of any such failure or refusal. 

ARTICLE XVII – FORCE MAJEURE 

17.1 No failure or omission by PARTY A or PARTY B in the performance of any obligation under this 
Agreement shall be deemed a breach of this Agreement or create any liability if the same 
arises on account of force majeure, which term shall include any event or cause beyond the 
control of PARTY A or PARTY B, as the case may be, including but not restricted to acts of God, 
acts or omissions of any government, or agency thereof, rebellion, insurrection, riot, sabotage, 
invasion, quarantine, restrictions,  strike,  lock out and transportation embargoes, provided 
that the party relying on this Section shall forthwith after any such event give written notice to 
the other party of its inability to perform such obligation and the reasons therefore.  If force 
majeure continues for a period of more than ## (#) months, without the parties hereto being 
able to develop an alternative satisfactory arrangement, then either party has the option of 
immediately terminating this Agreement. 

ARTICLE XVIII – MISCELLANEOUS 

18.1 Any notice, request, demand, consent or other communication required or permitted under this 
Agreement shall be in writing and shall be given by personal delivery (including courier) by 
prepaid registered or certified mail or by fax (confirmed by mail) addressed to the party for 
which it is intended at the address below and shall be deemed to be given on the day of 
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delivery or transmission if during normal business hours, or, if after business hours, on the 
next following Business Day, or if mailed by registered or certified mail, on the day which is 
seven (7) Business Days after such notice is mailed during normal postal conditions.  In the 
event of a postal disruption, any notice mailed will be deemed received on the seventh (7th) 
Business Day following resumption of regular postal service: 

(a) if to PARTY A: 

Party A    
### 
Tel.:     
Fax:      
Email:    

 

(b) if to PARTY B: 

Party B 
### 

Tel:  
Email:  

 

18.2 Either party may change its address for notices and other communications upon notice to the 
other party in the manner aforesaid. 

18.3 Except as otherwise provided herein, this Agreement may not be amended or otherwise 
modified except in writing signed by both parties. 

18.4 This Agreement, including all schedules attached hereto, constitutes the entire agreement and 
understanding between the parties with respect to all matters herein and supersedes all prior 
oral or written agreements and understandings between the parties with respect to the 
subject matter of this Agreement. 

18.5 The words “hereof”, “herein”, “hereunder” and similar expressions used in any section of this 
Agreement relate to the whole of this Agreement (including any schedules attached hereto) 
and not to that section only, unless otherwise expressly provided for or the context clearly 
indicates to the contrary.  Words importing the singular number only will include the plural 
and vice versa and words importing the masculine gender will include the feminine and neuter 
genders and vice versa.  The word “including” will mean “including without limitation”. 

18.6 PARTY A may sell, transfer and assign any or all of its rights and obligations arising from this 
Agreement to any Person,  upon notice to PARTY B, provided that the assignee shall agree in 
writing to be bound by the covenants and agreements contained herein and so assigned by 
PARTY A.  Upon such assignment and assumption, PARTY A shall be under no further 
obligation hereunder with respect to any of the rights and obligations so assigned.  PARTY B 
shall not assign or transfer its rights or obligations under this Agreement or any document 
relating to this Agreement to any Person without the prior written consent of PARTY A.  This 
Agreement shall be binding upon and enure to the benefit of the parties hereto and their 
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respective successors and permitted assigns.  Any attempted assignment in violation of this 
Section 18.6 shall be void and of not effect. 

18.7 The status of PARTY B shall be that of an independent contractor.  Nothing in this Agreement 
shall constitute or be deemed to constitute a partnership or joint venture between the parties 
or constitute or be deemed to constitute PARTY B as the agent of PARTY A for any purpose 
whatsoever and PARTY B shall have no authority or power to bind PARTY A in any manner 
whatsoever or to assume or incur any obligation or responsibility, express or implied, for or on 
behalf of, or in the name of PARTY A, except as specifically provided for herein.  PARTY B shall 
not list, print or display PARTY A’s name in any manner so as to indicate or imply that there is 
an employer-employee or a principal-agent relationship between PARTY A and PARTY B.  All 
expenses related to PARTY B’s performance of this Agreement shall be borne by PARTY B who 
shall be solely responsible for the payment thereof. 

18.8 The failure by either party at any time to require performance by the other party of any 
provision of this Agreement shall in no way affect its right to require performance at any time 
thereafter, and no term or provision of this Agreement is deemed waived and no breach 
excused unless such waiver or consent is in writing and signed by the party to have so waived 
or consented.  Any consent by any party to, or waiver of, a breach by the other party, whether 
expressed or implied, does not constitute a consent to, waiver of, or excuse for, any other 
different or subsequent breach by such other party of the same or any other provision.  

18.9 Time shall be of the essence of this Agreement. 

18.10 If any provision of this Agreement shall, to any extent, be held to be invalid or unenforceable, 
it shall be deemed to be separate and severable from the remaining provisions of this 
Agreement, which shall remain in full force and effect and be binding as though the invalid or 
unenforceable provision had not been included. 

18.11 Each of the parties hereto covenant and agree to execute and deliver such further and other 
agreements, assurances, undertakings or documents, cause such meetings to be held, 
resolutions passed and by-laws enacted, exercise their votes and influence and do and 
perform and cause to be done and performed any further and other acts and things as may be 
necessary or desirable in order to give full effect to this Agreement. 

18.12 Unless otherwise specifically provided for herein, all monetary amounts referred to herein 
shall be in lawful #currency#. 

18.13 The division of this Agreement into articles and sections is for convenience of reference only 
and shall not affect the interpretation or construction of this Agreement. 

18.14 The language of all communications between the parties pursuant to this Agreement, 
including notices and reports, will be the English language. 

18.15 This Agreement may be executed in identical duplicate counterparts, each of which shall be 
deemed an original, and both of which together shall constitute one and the same instrument.  
The delivery by facsimile transmission of an executed counterpart will be deemed to be valid 
execution and delivery of this Agreement and each party hereto undertakes to provide each 
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other party hereto with a copy of the Agreement bearing original signatures as soon as 
possible after delivery of the facsimile copy. 

ARTICLE XIX – GOVERNING LAW AND ARBITRATION 

19.1 The parties agree that the validity, operation and performance of this Agreement shall be 
governed by and interpreted in accordance with the laws ###, and the parties do expressly 
and irrevocably attorn to the jurisdiction of courts of ### with respect to any matter or claim, 
suit, action or proceeding arising under or related to this Agreement.   

19.2 Any dispute concerning the subject matter of this Agreement, or the breach, termination or 
validity thereof (a “Dispute”) will be settled exclusively in accordance with the procedures set 
forth herein.  The party seeking resolution of a Dispute will first give notice in writing of the 
Dispute to the other party, setting forth the nature of the Dispute and a concise statement of 
the issues to be resolved.  If the Dispute has not been resolved through good faith efforts and 
negotiations of senior officers or representatives of the parties within ## (#) days of receipt by 
the relevant party of the notice of Dispute, such notice will be deemed to be a notice of 
arbitration and the parties agree to submit the Dispute to a single arbitrator mutually 
agreeable to both parties.  In the event that the parties cannot agree on a sole arbitrator, the 
arbitrator will be appointed by a judge on application by either party to the Dispute.  All 
arbitration, proceedings and hearings will be conducted in the English language in accordance 
with the Model Law on International Commercial Arbitration as set out in the Schedule to the 
International Commercial Arbitration Act, R.S.O., 1990, Chap. 19 and the UNCITRAL arbitration 
rules then in force.  All decisions and awards rendered by the arbitrator will be final and 
binding upon the parties for all questions submitted to such arbitrator and the costs 
associated with such submission shall be shared equally by the parties involved in the Dispute 
unless the arbitrator decides otherwise.  The parties waive all rights of appeal therefore to any 
court or tribunal, and agree that the only recourse by any party to any court will be for the 
purpose of enforcing an arbitration award. 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the day and year 
first written above. 
 
 

 

 
PARTY A  

Per:  

   

  

  

  

 
PARTY B 

Per:  
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SCHEDULE A 
  

 (To the Distribution Agreement effective as of #month-date, year#) 
 

Product list and prices + ##% margin 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 


